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PREFACE

This compilation of cases and materials on labor-management relations is designed
to provide primary source materials for students in the Graduate Course and those
attending Continuing Legal Education courses in Administrative and Civil Law at The Judge
Advocate General's School, U.S. Army.

The casebook contains eight chapters, the first providing an introduction to the
practice of Federal sector labor law, and the remaining seven chapters dealing with a major
area of Federal sector labor law. Chapter 2 addresses the process by which a union
becomes an exclusive representative of a group of employees. Chapter 3 deals with
representational rights. Chapter 4 deals with collective bargaining. This includes matters
which are not negotiable, matters which may be negotiated at management's option, and
matters management must negotiate. Chapter 5 deals with the procedures to be followed
when management and the union cannot agree on a matter which is negotiable (impasse
procedures). Chapter 6 deals with unfair labor practices. Chapter 7 deals with grievances
and arbitration. Chapter 8 addresses judicial review.

This casebook does not purport to promulgate Department of the Army policy or to
be in any sense directory. The organization and development of legal materials are the
work products of the members of The Judge Advocate General's School faculty and do not
necessarily reflect the views of The Judge Advocate General or any governmental agency.
The words "he," "him," and "his" when used in this publication represent both the
masculine and feminine genders unless otherwise specifically stated.

Contact the Administrative and Civil Law Department, The Judge Advocate
General's School, U.S. Army, Charlottesville, Virginia, at (804) 972-6350 with questions or
recommended changes. An electronic address for the appropriate professor will be
provided.






THE LAW OF FEDERAL LABOR-MANAGEMENT RELATIONS

TABLE OF CONTENTS
PREFAGCE ...........oo oottt ettt e et e et e e e e e st e e saeeeseeeseeenteeesseennaeeseeenns [
CHAPTER 1 INTRODUCTION.........ooiiiiiiiie ettt 1-1
11 Federal Sector Labor-Management Relations Priorto 1978 .................... 1-1
1-2 Federal Labor-Management Relations in DA .................ccoo e, 1-5
1-3 Federal Labor Relations Authority ... 1-7
14 The General Counsel...............cooiiiiiiii e 1-8
1-5 Federal Mediation and Conciliation Service................cccocooiiiiiiiiiinee, 1-9
1-6 Federal Service Impasses Panel.................ccccoviiiiiiiiiii i, 1-9
1-7 JUFSAICHION..... ..o e 1-9
= T oo ] o TN ol O o L 1-9
b.  President's Authority to Exclude & Suspend Employees...................... 1-14
CHAPTER 2 THE REPRESENTATION PROCESS...........ccccooiiiiieeeeee e 2-1
241 INtrodUCHION ... 2-1
2-2 Solicitation of EMPIOYEes..............ccoiiiiiiiiii e 2-2
a. Solicitation by NONemplOyees ...........cooiiiiiiiiiiiiiieieee e 2-3
b.  Solicitation by EMPIOYEes.........coeeviiiiiiiieieeee e 2-14
2-3 The Representation Petition.................cccoooiii e, 2-16
a. Petition Seeking EIeCtion ..o 2-16
b.  Showing of INnterest...........oooi i 2-16
C. TIMEIINESS ... e 2-17
24 Posting of NOtICe ...........ooooieiie e 2-21
2-5 INtEervention ... 2-21



2-6 Consentto Elections ... 2-22
2-7 Bargaining Unit Determination ....................cccooi 2-22
a INtrOAUCTION .. 2-22
b General Criteria........c.eeiiuiie e 2-23
c. How Appropriate Units Are Determined .............cccooieiiiiiieiiieeee 2-31
d Persons/Units Specifically Excluded or Distinguished .............c.cccc....... 2-31
e Other Excluded or Distinguished Employees...........cccccoveveeviieereecnnen. 2-46
2-8 The Representation Election.................cccooooii i, 2-46
= TR € 1= 0 1= | RS 2-46
b.  Results of the Election ... 2-47
29 Objections to EIections................cooouiiiiiiiiii e 2-47
2-10 Purposes of Petitions.................cccoeieiiiii i, 2-53
CHAPTER 3 REPRESENTATIONAL RIGHTS .........ccooiii e 3-1
31 INtrodUCHION ... e 3-1
3-2 Rights to Attend Meetings/Investigatory Examinations ..........ccccccccccerneee 3-1
a.  Statutory ProViSion............ccueeieiiiiie et 3-1
b FOrmal DISCUSSIONS ........ooiiiiiiiiiie et 3-1
C. Investigatory EXaminations............coceeeiiiiiiniin i 3-19
d Fact-Gathering SeSsSIiONS...........oiiiiiii e 3-20
CHAPTER 4 COLLECTIVE BARGAINING.............c.oooiiiii e 4-1
41 INtrodUCHION ... 4-1
a. Collective Bargaining ..........coeeeeiuiiie et 4-1
b.  Typical Clauses in Collective Bargaining Agreements............c.cccceeueeenee. 4-1
c.  Negotiation of the Collective Bargaining Agreement.............ccccoccevevvenne 4-2
d. Official Time, Travel, and Per Diem .........ccccccoriiiiiiieiiiee e 4-3
4-2 Scope of BargaiNing............cccooiiiiiiiiiiiiie e 4-7
4-3 Negotiability of Particular Subjects....................ooooiiiiiii 4-11



Conditions of Employment............coooiiiriiiiee e

Negotiating Matters Which Are Contrary

to Federal Law, Gov't-Wide Regs, EtC. .....ocoeieiiiieee e
(1) Federal Law ...
(2) Government-Wide Regulations..........ccccoccieeeeiiiieee e,
(3) Agency Regulations............ccccoueieeiiiiiie e
Negotiating Matters Which are Contrary to Management Rights .........
(1) Mission, Budget, Organization, Number of Employees,
and Agency Internal Security Practices...........cccooveeviieeicicinen,
(@) MISSION ...
(D) BUAGEL..... i
(€)  Organization ...........cooceeeeiieeiiie e
(d)  Number of EMPIOYEES.......cccuvviieeiieie e
(e) Internal Security Practices..........cccoooveiiiiiieeiciiie e,

(2) To Hire, Assign, Direct, Layoff, and Retain Employees

in the Agency or to Suspend, Remove, Reduce in

Grade or Pay, or Take Other Disciplinary Action..............ccc.........
(@) To Hire EMPIOYEES .......ooveeeieieeeeeee e
(b)  To Assign EMPIOYEes........cccueeieiiiiiee e
(¢) To DireCt EMPIOYEES .....coeeeieiieieeeieee e

(d) To Suspend, Remove, Reduce in Grade
or Pay, or Take Other Disciplinary Action ..............c.cccuue....
() ToLayofforRetain..........cccooiiiiiiiiiiie e
(4) To Assign Work, To Contract Out, and To Determine the
Personnel by Which Agency Operations Shall Be Conducted ....
(@) TOASSIGN WOTK ...t
(b) Contracting OUL............ooiiiiiiiiie e
(c) Personnel by Which Agency Operations

are Accomplished ...,

4-19



(4) To Make Selections for Appointments ............ccccceveeviieeecccieeen. 4-67
(5) Emergency Situations............ccceeeiiiiiiie i, 4-69

d. Permissive/Optional Areas of Negotiation..............cccceeiiiiiniininiieennen. 4-70
(1) Numbers, Types, and Grades of Employees or

Positions Assigned to Any Organizational Subdivision,

Work Project, or Tour of Duty (Staffing Patterns) ....................... 4-71
(2) Technology, Methods and Means of Performing Work................ 4-76
(@) TeChnOolOgy ......cooiiiiiiiieeee e 4-77
(b) Methods and Means of Performing Work ............cccccuveee... 4-77
e. Mid-Contract Bargaining/Unilateral Changes............cccccovveeeiiiinnennnee. 4-78

(1) OVEIVIEW ...t 4-78
(2) Notice Requirements .........ccooceeiriiiiiiiee e 4-84
(3) Bargaining IMPasSES .........cccocuiiieeiiiiiee e 4-85
f. Impact and Implementation Bargaining............cccccccveeeeiiiiiiiiiiiieee e, 4-86
(1) Procedures in Exercising a Retained Right............cccccociiiinnnnn 4-87
(2) Arrangements for Employees Adversely Affected ....................... 4-92
4-4 Approval of the Collective Bargaining Agreement................ccccccceeieeene 4-93
CHAPTER 5 IMPASSE RESOLUTION ..o 5-1
51 INtrOdUCHION ... 5-1
5-2 The Federal Mediation and Conciliation Service.................ccccoeieriiennnnn. 5-1
5-3 The Federal Service Impasses Panel .................ccccoe e, 5-2
5-4 Decisions of the Impasses Panel......................cccoooiiiioii e, 5-3
CHAPTER 6 UNFAIR LABOR PRACTICES............oo o 6-1
6-1 ProCedures ........ ..o e 6-1
6-2 Interference with Employee Rights ...............cccocoiiiii i, 6-7
6-2A Robust Communication vs Flagrant Misconduct..........................cco.e. 6-20

vi



6-3 Discrimination to Encourage or Discourage Union Membership........... 6-21
6-4 Assistance to Labor Organizations.....................ccccooeeiiiiie e, 6-26
6-5 Discrimination Against an Employee Because of

His Filing a Complaint or Giving Information........................ccccoi. 6-31
6-6 Refusalto Bargain..................oooooiiii i 6-31
6-7 Failure to Cooperate in Impasse Procedures................ccccceevviiieeencnennn. 6-42
6-8 Regulations in Conflict with CBA ..................cccoo i, 6-49
6-9 Catch-all Provision ..o 6-50
6-10 Management/Employee Complaints Against Unions.............................. 6-56
CHAPTER 7 GRIEVANCES AND ARBITRATION .........ccoooiiiiiiieeee e 7-1
71 INtrodUCHION ... 7-1
7-2 Negotiated Grievance procedures Under the FSLMRS ............................ 7-1
7-3 Public Sector v. Private Sector Arbitration......................cccci 7-2
7-4 Matters Excluded from the Negotiated Grievance Procedure ................... 7-2
7-5 The Grievance/Arbitration Procedure ................cccooiiiiiiiic e 7-4
7-6 Variety of Arbitrator Arrangements....................coccoii i 7-5
7-7 Selection of the Arbitrator ..................oocoii i 7-5
7-8 The Hearing....... ...t e e e e e e e snnsneeeeeaeee e [ O
7-9 ReMEI@S. ... .. e 7-7
7-10  Review of Arbitration Awards by the FLRA Under 5 U.S.C. § 7122(a)....... 7-8
7-11  Appeal of Grievances Under § 7121(d) ..o 7-15
7-12  Judicial Review of FLRA Arbitration Decisions.................ccccccevcirninennen. 7-15
CHAPTER 8 JUDICIAL REVIEW.............c.ooiiiiiiiee ettt 8-1
8-1 INtrodUCHION ... 8-1
8-2 Standard of ReVIEW ..............c.oooiiiiiii e 8-1
8-3 Court Review of Issues Not Raised Before the Authority.......................... 8-3
8-4 Review of Specific Categories of Cases..............ccccooiiiiiiiiiii e 8-3

Vii



8-5 Temporary Relief in U.S. District Court...................cccooiiii, 8-6

APPENDICES

Cancellation of Army’s Labor Relations Regulation--
Labor Relations Bulletin #395 ...........oeiiiiiieeeee e A

Department of Defense Directive 1400.25, “DoD Civilian Personnel Management

System”, Subchapter 711, “Labor-Management Relations”. . . ... ................B

Labor Counselor CheckIists........ ... C
Agreement Review Checklist ........... ..o C-1
Representation Cases Checklist ..o, C-2
Unfair Labor Practice CheckIist.............coooiiiiiii e C-3
Negotiability Disputes CheckIist........... ..o C4
Exceptions to Arbitration Awards Checklist..............c.ooooiiiiiiii C-5
Adverse and Performance Based Actions Checklist...................oooiiiin, C-6
Judicial Review of Authority Decisions Checklist.....................cocooiiiiin C-7
Reports CheckKIist... . ... ..o C-8

viii



	PREFACE
	APPENDICES

